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APPEARANCES 

The Court, having taken the above-entitled matter under submission on 12/02/2021 and having fully 
considered the arguments of all parties, both written and oral, as well as the evidence presented, now 
rules as follows: 

Plaintiffs' motion for a preliminary injunction {ROA# 27) is granted in part and denied in part, as set forth 
below. 

On September 20, 2021, plaintiffs Natasha Srain, Cecilia Blea, Jane Doe, Angela Nava, Jeffrey Wheat, 
Jean Cornwell Wheat, Lauren Pickard, Tia Moore and Mark Dederian filed a first amended petition for 
writ of mandate and complaint. {ROA # 54) The writ of mandate relates to the Continuum of Care 
Reform Act and the complaint asserts causes of action for violation of Equal Protection guarantees of 
the California Constitution, violation of the Foster Youth Bill of Rights and declaratory relief. 

Petitioners/plaintiffs are challenging a recent decision by the defendant County of San Diego Health and 
Human Services Agency to shut down San Pasqual Academy at the end of June 2022. New 
Alternatives, Inc. is a nonprofit organization that provides the residential program being operated at San 
Pasqual Academy and is a party in this action as a nominal defendant. 

In 2012, the State of California passed legislation requiring the Department of Social Services to prepare 
an analysis and report regarding reforms to California's foster care system. See Petition {ROA# 1 ), 1143. 
In January 2015, the Department issued its report, which recommended placing foster children with 
foster families instead of placing foster children in "group homes" or "congregate homes." Id. at 11 49. 
This led to legislation introduced in February 2015, intended to effectuate these recommendations. The 
legislation is the Continuum of Care Reform Act. Id. at 11 52. In April 2015, San Diego County began 
lobbying for explicit consideration of San Pasqual Academy in the Continuum of Care Reform Act 
because the Academy "can work within the structure of the proposed reforms." Id. at 111150--53. 

As a result of those efforts, Section 121 was added to the Act which was summarized by the Senate 
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Committee on Human Services as follows: "Authorizes the continued licensure of San Pasqual Academy 
permitting it to continue to offer residential placements for the purpose of attending an onsite high school 
as long as it submits a transition plan describing how the program will comply with provisions of this bill." 
Trissell Deel. (ROA #29), ~ 11. Another portion of legislative history referred to Section 121 as the "San 
Pascual [sic] Grandfathering language." Petition,~ 54. 

In August 2016, the County proposed transitioning the Academy to a license that required it to maintain 
the heightened services already offered there. The County and State entered into a Memorandum of 
Understanding (MOU) reflecting that the Academy would be run as a "pilot program" through December 
31, 2021, and a 20-year study would be commissioned (costing $2M and due in August 2021) to see if 
further changes would be needed before the Section 121 Licensing Standards were finalized. The 
parties agreed that if the State elected to implement the federal Family First Prevention Services Act 
(FFPSA) before the end of the MOU's term, the County would examine the viability and financial impact 
of continuing the pilot program for a longer time period. 

In February 2021, the State notified the County that the State had decided to make an early termination 
of the pilot program. The early termination was based on the loss of federal funding, a reduction in the 
number of appropriate referrals to the Academy and the argument that Section 121 was not designed to 
create a permanent licensing category for the Academy. 

One of the principal issues in this case is the proper interpretation of Section 121 of the Act. 

Section 121 of the Act provides: 

Notwithstanding the provisions of this act, on and after January 1, 2017, facilities with licensed capacity 
of 184 that were in operation prior to January 1, 2015, that offer placements for the purpose of attending 
an onsite high school, may continue to operate under an appropriate licensing category determined by 
the State Department of Social Services as long as those facilities submit to the department a transition 
plan describing how the program will comply with the provisions of this act, pursuant to a timeframe to be 
determined with the department. 

Put another way, Section 121 requires the State Department of Social Services to determine an 
appropriate licensing category for San Pasqual Academy to continue to operate. Then, once the State 
has identified an appropriate licensing category for the Academy, the Academy is required to provide a 
transition plan describing how it will comply with the Continuum of Care Reform Act according to a 
timeline established by the State. 

Based on the briefing and argument on this current motion, it appears that both the State and the County 
have misinterpreted Section 121. 

The State has misinterpreted Section 121 because the State has essentially put the burden on San 
Pasqual Academy/New Alternative to try to squeeze itself into an existing licensing category, when 
Section 121 specifically authorizes San Pasqual Academy to "continue to operate" while the State 
determines or creates an appropriate licensing category that will permit the Academy to operate. 

The State asserts, in its opposition to the current motion, that Section 121 merely provided New 
Alternatives "with more time [than] other group homes to transition to another licensing category," and 
placed the burden on New Alternatives to show how it could operate within an existing licensing 
category. (ROA# 64, at page 23) This is a misinterpretation of Section 121. As mentioned above, the 
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Court reads Section 121 and its legislative history as requiring the State to identify or create a licensing 
category that will enable the Academy to continue to operate, if the policy decision is made by the 
appropriate decision-makers to continue to operate the Academy. 

Similarly, the County has misinterpreted Section 121. According to the County, in order to comply with 
Section 121, the County and the State "entered into a MOU under which New Alternatives would operate 
the Academy for up to three years as a Pilot Program while it took steps (if it so chose) to transition to an 
AB 403-approved model of foster care placement that COSS would license." (ROA# 67, at page 17) 
This is a misinterpretation of Section 121. 

Under Section 121, the State has the obligation to determine or create a licensing category that would 
permit the San Pasqual Academy to continue to operate (if the policy decision is made to continue to 
operate the Academy). The State has not complied with this obligation. By entering into an MOU which 
is based on a misinterpretation of the statute, the County is complicit in the failure to follow the 
requirements of Section 121. 

"In deciding whether to issue a preliminary injunction, a trial court must evaluate two interrelated factors: 
(i) the likelihood that the party seeking the injunction will ultimately prevail on the merits of [their] claim, 
and (ii) the balance of harm presented, i.e., the comparative consequences of the issuance and 
nonissuance of the injunction." Law School Admission Council, Inc. v. State of California (2014) 222 
Cal.App.4th 1265, 1280 (internal citations omitted). 

Here, plaintiffs request a preliminary injunction restraining defendants from "(1) terminating or modifying 
the Pilot Program under which the San Pasqual Academy is licensed to operate and receive funding, 
including by refusing to refer new placements to San Pasqual Academy, until and unless Defendants 
issue Final Licensing Standards and a new funding arrangement under which San Pasqual Academy 
can continue operating; (2) directly or indirectly closing the educational facility on the San Pasqual 
Academy campus; and (3) moving foster youth away from their placement at the San Pasqual Academy, 
including indirectly by closing the Academy without the involvement of foster youth in the placement 
decision and further order of the Court." (ROA# 43) 

The Court is not persuaded on this record that a preliminary injunction of this scope and magnitude 
should be issued. But in light of the State and the County's misinterpretation of the statute, a more 
limited preliminary injunction is appropriate. 

The decision whether to fund and operate the San Pasqual Academy is a policy decision that falls within 
the authority of the executive and legislative branches of government. Absent some specific legal 
authority to the contrary (such as a statute enacted by the Legislature or a pre-existing appropriation of 
funds), this Court has no authority to require governmental funding of the San Pasqual Academy, no 
matter how successful the Academy has been in the past. As such, the Court declines to issue a 
preliminary injunction addressing the funding of San Pasqual Academy. 

Similarly, the decision as to where any particular foster youth should be placed is a decision that is 
assigned by law to the Juvenile Court. The Juvenile Court decides on placement on a case-by-case 
basis, presumably after input from all interested parties, including the foster youth whose placement is 
being considered. 

Although this Court has concluded that the County has misinterpreted Section 121, and the Court thinks 
it is likely that County employees may not be giving the Juvenile Court entirely accurate information 
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about the status of San Pasqual Academy, the Court is not persuaded that this concern warrants the 
issuance of a preliminary injunction of the type requested by plaintiffs. The Court is not persuaded that it 
can or should make orders regulating foster youth placement decisions made by the Juvenile Court. 

Similarly, while the Court believes the County is probably not following the letter and the spirit of the 
Foster Youth Bill of Rights, the Court is not persuaded that the requested preliminary injunction is the 
appropriate remedy for any such violations at this time. 

This leaves the "licensing" portion of plaintiffs' requested preliminary injunction. The Court finds that it is 
appropriate, under the applicable legal standards, to issue a preliminary injunction pertaining to the 
licensure of San Pasqual Academy. 

Paragraph 7 of the Declaration of Jean Chen (Program Administrator for the California Department of 
Social Services' Children's Residential Program) states, in part: "On January 15, 2003, CCL [Community 
Care Licensing Division] issued New Alternatives, Inc .... a group home license to operate residential 
facilities at San Pasqual Academy . . . . This group home license allowed New Alternatives to have up to 
184 children at its group home located at [San Pasqual Academy]. From January 15, 2003 through the 
present, New Alternatives has maintained its group home license for its group home located at [San 
Pasqual Academy]. CCL has not terminated New Alternatives' group home license for its group home 
located at [San Pasqual Academy], and CCL does not intend to terminate New Alternatives' group home 
license for its group home located at [San Pasqual Academy], provided that New Alternatives continues 
to comply with the licensing standards under the Act." (ROA # 66) 

The evidence presented in connection with this motion indicates that, notwithstanding the above-quoted 
language, the State and/or the County believe that the County is only authorized to continue operating 
the San Pasqual Academy through June 30, 2022. E.g., Declaration of Kimberly Gardina, at paragraph 
28. (ROA# 71) 

Therefore, the Court hereby issues a preliminary injunction restraining and enjoining the State from 
terminating New Alternatives' group home license for the group home located at San Pasqual Academy, 
provided that New Alternatives continues to comply with the licensing standards currently in existence. 
The intent of this preliminary injunction is to leave in place the currently existing licensing for the San 
Pasqual Academy so that if the appropriate decision-makers wish to continue operating the San Pasqual 
Academy, then the San Pasqual Academy may continue to operate. The preliminary injunction shall 
remain in effect until final resolution of this case or other court order. 

The Court finds that in this instance, no bond or undertaking is necessary for the preliminary injunction to 
issue. 

Plaintiff's counsel shall give notice of this order. 

IT IS SO ORDERED. 
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